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Legal Disclaimer

• All materials have been prepared for general information purposes as a 
courtesy to the TRPA. The information presented is not legal advice, is not 
to be acted on as such, may not be current and is subject to change 
without notice. This information (1) is not provided in the course of and 
does not create or constitute an attorney-client relationship, (2) is not 
intended as a solicitation, (3) is not intended to convey or constitute legal 
advice, and (4) is not a substitute for obtaining legal advice from a 
qualified attorney. You should not act upon any such information without 
first seeking qualified professional legal counsel on your specific 
matter. The hiring of an attorney is an important decision that should not 

be based solely upon Web site communications or advertisements.



Top Ten Things your Employment Lawyer 
Wants from You

• Know the difference between exempt and non-exempt 
employees

• Know the difference between independent contractors and 
employees

• Have a BYOD policy

• Have a social media policy

• Prevent retaliation or the appearance of it

• Investigate complaints of harassment

• Get a handle on FMLA intermittent leave

• Have an interactive process under the ADA

• Consider LOA as an ADA reasonable accommodation

 Document!



Number 10

Exempt versus Non-Exempt 

Employees

Make sure employees are 

properly classified and paid 

accordingly.



Exempt from What?

• The Federal Fair Labor Standards Act (FLSA) 
sets minimum wage and overtime 
requirements for employees

• Individuals who are “exempt” are not covered 
by the FLSA

– In other words, not covered by minimum wage 
requirements and not entitled to overtime



Who is Exempt?

• Three requirements for exemption:

1. Must earn a minimum salary (currently $455 / 
week or $11,830 / year)

2. Must perform exempt-level job duties

• Professional, Executive, Administrative

3. Must be paid on a salary basis



Misclassification is Rampant

• DOL / Wage & Hour Division has been 
aggressively investigating and enforcing

• Non-exempt employees misclassified as 
exempt may be due back overtime, 
liquidated damages

• Be proactive—periodically audit job 
descriptions and functions



Managing Exempt Employees

• Some principles:

• Employee receives a fixed salary in exchange for 
performing a particular job

• Exempt employees are paid for performance, not 
attendance 

• In other words:  exempt employees held 
accountable for seeing that the job is completed, 
not for working a particular number of hours

 Treating exempt employees as non-exempt can 
destroy the exemption and result in overtime liability



Available Options for Currently-Exempt Employees Earning 

Less than New Minimum Salary

1. Raise employee’s salary to the new minimum or 
higher and maintain exemption

2. Maintain employee’s current salary and pay overtime 
at 1.5 regular rate

3. Convert the employee to non-exempt status, but limit 
the employee’s hours to 40 or less

4. Convert the employee to non-exempt status, but adjust 
the employee’s rate of pay so that base pay and 
anticipated overtime compensation approximates prior 
salary



Available Options for Currently-Exempt Employees Earning Less 

than New Minimum Salary

5. Convert the employee to non-exempt status, but 

pay a guaranteed salary based on employee’s 

normal schedule (if other than 40 hour workweek)

6. Convert the employee to non-exempt status, but 

pay overtime based on fixed salary for fluctuating 

workweek

7. Reorganize job duties and responsibilities



Number 9

Independent Contractors versus 

Employees

Make sure you are not 

misclassifying employees as 

“independent contractors.”



When is a contractor really an employee?

• Federal Wage and Hour Division emphasized these six factors 
in 2015 bulletin:
1. Is the work an integral part of the employer’s business?

2. Does the worker’s managerial skill affect the worker’s opportunity 
for profit and loss?

3. How does the worker’s relative investment compare to the 
employer’s investment?

4. Does the work performed require special skill and initiative?

5. Is the relationship between the worker and the employer permanent 
or indefinite?

6. What is the nature and degree of the employer’s control?

 WHD:  “In sum, most workers are employees under the FLSA’s 
broad definitions.”



Number 8

Have a BYOD Policy

If you permit or require 

employees to Bring Their Own 

Device to work, make sure the 

rules are clear.



To B(YOD) or Not to B(YOD)

Does BYOD make sense for your organization?

 If so, who is permitted to BYOD?

– Management?

– I.T.?

– Other staff?
Restrict use by non-exempt staff to guard against FLSA violations

 Employer-provided vs. employee-provided

– Reimbursement? Is BYOD optional or required?

 Ensure that licensing agreements permit 
remote / multiple users
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Terms of Use

Device must be password-protected

– Password, device should not be shared

 Sensitive information should not be stored on device 
(if practical) or transferred to other locations (e.g. 
cloud)

 Procedure for backing up, transferring to employer 
systems

 Procedure for keeping software current – anti-viral, 
security updates, etc.

 Encryption?
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Terms of Use (cont’d)

Employees must report loss, theft, hacking, 
etc. of device immediately

Employees should consent to remote wipe

Employees should consent to search

– Consider software to “contain” or “wall off”
personal from firm information
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Terms of Use (cont’d)

Employees should agree that they do not 
have a privacy interest in any firm-related 
business conducted on device;

BUT employer must be careful not to 
access employee information that may 
be protected (e.g. GINA, ADA)
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Terms of Use (cont’d)

Set a protocol for separating employees

Have a written policy, have employees sign off

– Remind employees that other policies, 
e.g. anti-harassment, social media, apply
to BYOD use

Keep a record of devices used for BYOD
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Number 7

Have a Social Media Policy

Expectations must be clear!

http://dougandbill.blogspot.com/2011/12/baby-leakage.html
http://dougandbill.blogspot.com/2011/12/baby-leakage.html


Social Media Policy Considerations

1. When do employees use it?

2. How do employees access it?

3. Why do employees access it?

4. What do employees say and do on 
it? 



Social Media Policy Considerations

--Your policy can reach further when your employees access 
social media at work; by using your equipment; for the purpose 
of work-related activity; and if what they are saying or posting 
has a nexus with their employment.  

--However, your policy can (and should) also set some limits on 
what employees post to social media when they are on their own 
time, using their own devices.

--Always include a statement that employees have no 
expectation of privacy in work-related communications and 
communications using employer-provided equipment and 
networks.



Number 6

Watch out for Retaliation

Retaliation Claims have been the 

#1 Claim filed with the EEOC 

for the last several years.



Appearances Count

• When an adverse action occurs close in time 
to an employee’s protected activity, it is very 
easy for the employee to make a prima facie 
case of retaliation.  Examples:

Protected activity Adverse Actions
- FMLA Leave - Termination
- Worker’s Comp Claim - Poor Appraisal
- Medical Diagnosis - No Raise

- Participating in Charge or    - Fire, demote, etc. 
Investigation



Number 5

Don’t Ignore Claims or Reports of 

Harassment!

The best protection—and the 

right thing to do—is to 

investigate and take 

appropriate remedial action.



You Must Take Action
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Number 4

Get a Handle on FMLA 

Intermittent Leave

It only counts if you 

remember to count it.



FMLA Basics

• Eligible employees entitled to 12 work weeks 
of job-protected leave due to:

– Own serious illness

– Serious illness of spouse, parent or child

– Parenting leave

– Exigent circumstances in connection with military 
deployment

– Caring for service member with serious illness (26 
weeks)



Leave Entitlement

• Leave may be taken in a block or 
intermittently, if certified by physician

• You must have a process for tracking 
intermittent leave!

– Can hold employees to normal call-in procedures

– Can permit/require employees to take sick or paid 
time to cover absence

– Look for patterns of absences and/or absences 
that exceed certification to curb abuse



Number 3

Follow the ADA’s Interactive 

Process Requirement

You Must Do This—and it’s the 

Right thing to do.



ADA Basics

• Qualified Individuals with a Disability who are 
able to perform the Essential Functions of a 
job with or without a Reasonable 
Accommodation are protected

• Employer is required to engage in the 
interactive process to determine whether it is 
possible to accommodate an individual with a 
disability



Number 2

Remember that a Leave of 

Absence can be an ADA 

Reasonable Accommodation

It’s not Over when 

FMLA Leave is Over.



Remember to Consider a LOA

• If an employee has exhausted FMLA leave but 
is not yet ready to return to work, ADA 
requires employer to consider whether 
additional time off is a reasonable 
accommodation

– Unpaid (unless employee has available time)

– No insurance requirements

– Don’t even have to hold the same job

– Do not need to give LOA where time off is 
indefinite





Number 1

Document, Document, 

Document!

If it’s not in your file, it didn’t 

happen.
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Ok, ok, so 

why and 

why do I 

document?



Why Do It?

• Notifies employees of performance and disciplinary 
issues when they occur and gives them the 
opportunity to correct the issue and, hopefully, 
prevent a reoccurrence in the future.

• Clearly establishes what is expected and advises 
employees of the consequences if those 
expectations are not met.

• Provides the company with a stronger position in the 
event of an administrative investigation (EEOC/THRC, 
DOL, TOSHA) or a lawsuit.  (If it’s not in writing, then 
it didn’t happen.)



What Should You Document?

• Performance Issues

• Disciplinary Issues

• Safety Violations

• Attendance/Tardiness

• Fact Finding During Investigation



How To Do It.

• Poorly drafted employment documents 
can often be as damaging as the absence 
of any documentation.  

• Some guidelines to follow when 
preparing employment documents 
include:



1.  Be Clear and Informative.

• State what occurred and when it did.

• Why this is not acceptable.

• What is expected.

• What will happen for a failure to comply in the 
future (“subject to further disciplinary action 
up to and including termination”).



2.  Be Accurate.

• Documentation should only include 
information that you have confirmed to be 
true and that can be objectively demonstrated 
or proven.  

• If the document includes or is based on an 
unverified allegation or complaint, this should 
be clearly stated in the document  (ex. sexual 
harassment allegation).



3.  Stick to the Facts.

• You should not editorialize or include any 
personal thoughts, comments, opinions or 
conclusions on any documents, including 
informal notes and memos.  

• If documenting a meeting or conversation, 
you should record what was actually said or 
discussed and who participated in the 
meeting, but not your opinion.



4.  Reference Any Applicable Rules or 
Policies.

• If performance or disciplinary 
documents are based on any 
company rules or policies, the 
applicable rules or policies should be 
specifically referenced in the 
documentation.



5.  Include Supporting Information.

• If you relied on any papers or other tangible 
information in preparing a performance 
appraisal or written warning, such as a memo 
prepared by the employee or a production 
report, you should retain this information and 
attach it to the appraisal or warning.



6.  Be Timely.

• Documentation should be prepared immediately 
following the incident or meeting, or at the end of 
the day at the latest. 

• Documentation prepared contemporaneously with 
an event is much more credible than documentation 
prepared days or weeks after the event occurred. 

• You should also note the time and date of the 
incident or meeting, as well as the time and date 
when you prepared the documentation. 



7.  Maintain Confidentiality of 
Documentation.

• If you prepare the document on a computer, make 
sure that it is not saved on your network or 
otherwise accessible by other employees.  

• Do not show copies of it to other 
employees/managers who do not have a need to 
know the information.  

• If the documentation relates to certain confidential 
information, such as an employee’s medical 
condition, you should discuss this fact with the 
human resources department since such information 
may need to be maintained separately from the 
employee’s other personnel records.



8.  Obtain Signatures.

• All documents relating to performance or 
disciplinary issues should contain a signature 
line for the employee to acknowledge 
receiving the documents, even if the 
employee does not agree with the information 
contained in the document. 

• The document should also contain a place for 
the employee to respond to the issues 
addressed in it.



9.  Explain If Necessary.

• If the employee has difficulty reading 
or understanding the document, you 
should make sure the information is 
translated or carefully explained to 
the employee.



10.  Use the Form.

• If your entity has a form for you to use when 
preparing performance appraisals, disciplinary 
actions or safety violations, then use it.  

• The failure to do so takes away from the 
legitimacy of the document.



Documentation 101

• The format is not as important as the content!

– Identify yourself as author

– Date the document 

– Provide dates and times of events described in the 
document 

– Be specific

• If the event(s) that you are documenting are significant
enough to require documentation then it is significant
enough for you to provide all of the specifics of the
facts or events that you are documenting
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Documentation 101 (cont’d)

• Tie the documentation to the pertinent polic(ies)

• State what is required going forward

• Note the employee’s reaction (agreement, 
disagreement, etc.)

• If it is a written warning, employee and supervisor 
should sign and date

• Revisit the issue in 30-60 days

 Be particularly mindful in completing performance 
reviews
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Documentation 101 (cont’d)

• Be strictly professional

• A few “don’ts”:

– Do not mention protected characteristics unless 
strictly relevant to the issue at hand

– Do not tell the employee one thing and 
document something else

– Do not be inconsistent
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- Do not use general “buzz words” like:

- “poor attitude”

- “uncooperative”

- “unsatisfactory performance”

- “insubordinate”

- “unsatisfactory attendance”

- “careless”

- Do not state your opinion. Stick to the facts.

Effective Documentation
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“Generic” Wording

- Undependable; Unreliable; Tardiness

“Preferred” Wording

- You were scheduled to be at work at 7:30 am on
January 12, 2016. You did not report as scheduled and
you did not call anyone. At 9:45 a.m. you arrived and
offered no explanation for your tardiness. At that time I
warned you that you must call me personally if you are
going to be late. On March 8, 2016, you again arrived
more than one hour late, and again failed to call. When I
asked you about your tardiness, you told me that you just
overslept.

Effective Documentation
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“Generic” Wording:

- Unsatisfactory; Poor Performance; Poor Workmanship;

Inconsistent, Careless

“Preferred” Wording:

- Your overall job performance is unsatisfactory for the

following reason:

On February 23, 2016, you failed to make your regular

bank deposit, leaving over $2800 in cash in an unlocked

drawer overnight. When asked about it, you told us that

you were in a hurry that evening. This is a direct violation

of our policy.

Effective Documentation
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“Generic” Wording:

- You  have a bad attitude

“Preferred” Wording:

- On June 4, 2015, you were overheard by your manager

telling your supervisor, who asked why you had not

completed your work that day, that “there is not a damn

thing you could do it” and that “if he did not like it, he

should get someone else to do the job.” When your

supervisor asked you about it, you admitted making the

comment, but told him that you were just having a bad

day.

Effective Documentation
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“Generic” Wording:

- You were insubordinate

“Preferred” Wording:

• You refused to work in the file room on Wednesday, 

February 24, 2016,which is part of your job.  You were 

previously warned on November 20, 2015, when you 

refused to attend a training session

• When I asked you to pick up the trash and old parts 

in your work area, you said “Drop dead, I’m tired of 

listening to your B.S.”

Effective Documentation



Let’s Be Careful Out There!


